PUBLIC LAW 95-234-—FEB. 21, 1978

Public Law 95-234
95th Congress
An Act

To amend the Cemmunications Act of 1934 to provide for the regukition of
utility pole attachnsents,

De it enacted by the Senate and IHouse of Representatives of the
United States of dmerica in Congress assemdled. That this Act may
be cited as the “Communicaticns Act Amendments of 10787,

Sec. 2. Section 503(b) of the Communications Act of 1931 (47
17.5.C. 503(b)) is amended to read as follows: :

“(b) Any person who is determined by the Commission, in accord-
ance with paragraph (3) or (4) of this subsection, to have—

“(A) wiilfully or repeatedly failed to comply substantially
with the terins and conditions of any license, permit. certificate,
or other instrument or authorization issued by the Commission

“(B) willfelly or repeatedly failed to comy:dy with any of the
provisions of this Act or of any rule, regulation, or order issued
by the Commission under this Act or under any treaty. ccaven-
tion, or other agreement to which the United States is a party and
which is binding upon the United States;

“((?) violated any provision of section 317(c) or 509(a) of this
Act:or

“(1) violated any provision of section 1304, 1343, or 1464 of
title 18, United States Code:

shall he liable to the United States for a forfeiture penalty. A for-
feiture penalty under this subseetion shall be in addition to any other
penalty provided for by this Act; except that this subsection shall not
apply to any conduet which is subject to forfeiture under title I1, part
11 or 1171 of title ITT, or section 507 of this Act.

“(2) The amount of ary forfeiture penalty determined under this
subseetion shall not exceed $2.000 for each violation, Euch day of a
continning vielntion shall conetitute a separate offense. bt the total
forfeiture penalty which may be imposed under this subsection, for
acts or omissions deseribed in paragraph (1) of this subsection and
«ot forth in the notice or the notice of apparent liability issued under
tiiis subsection. shall not exceed-~

“(A) $£20.,000, if the visiator is (1) a common carrier subiect
to the previsions of this Act, (ii) a broadcast station .icensee
or permittee, or (ii1) a cable television operator; or

“(B) %5000, in any case not covered by subparegraph (A3,

t of such forfeitu: penalty shall be assessed by the
Sibur, 2p 5 7 written notice. In determining 1o
amount of such & forfeiture prualry, the Commission or its designee
shall take into account the nature, circumstances, extent, and gravity
of the prohibited acts committed and, with respect to the violator, the
degree of culpability, any history of prior offenses, ability to pay,
and such ciher matters as justice may require.

“(3)(A) At the diseretion of the Commission. a forfeiture penalty
may be determined against a person under this subsection after notice
and an opportunity for a hearing before the Commission or an admin-
istrative law judge thereof in accordance with section 554 of title 5,
United States Code. Any person against whom a forfeiture penalty
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is determined under this paragraph may obtuain review thereof purs, .
ant fo section 402(a).

“(B) If any person fails to pay an azeesement of o farfoitp.
penalty determined under subparagraph (A) of thic paragrapl afivp
it has become a final and unappealable order or after the prropriate
court has entered finnl jndgment in {favor of the Commisson, 11
Commission shall refer the matter to the Attoruey Goneral of (1.
United States, who shall recover the amount assessed inany appee.
priate district. court of the United States. In cucli aeticn, the validi
and appropriateness of the final order imposing the forfetture ponni:
shall not be subject to review. '

“(4) Except as provided in paragraph (3) of thic suhsection, nn
forfeiture penalty shall be imposed under this subseciion against anv
person unless and until— )

“(A) the Commission issues a notice of appaven liability, in
writing, with respect to such person;

“(B) such notice has been received by such porvon. or il
the Commission has sent such notice to the in<t kuown adidres
of such person, by registered or certiticd mail: and

%(C) such person is granted an opportunity to chow. in writinz,
within such reasonable period of ume as the Commi<ion pro.
seribes by rule or regulaiion, why no such forfeiture penaliv
should be imposed.

Such a notice shall (1) identify each specitic provision. terni and
condition of any Act, rule, regulation. order, treaty. convention, or
other agreement, license, permit, certificate. instrument. or anthori-
zation which such person apparently violated or with which such
person apparently failed to comply; (ii) set forth the nature of the
act or omission charged against such person and the foots upon which
such charge is based: and (iii) state the date on vwiich sueh condaet
occurred. Any forfeiture penalty determined under this paragreaph
shalf be recoveralile pursnant to seetion htd{a) of this Act.

“(5) No forfeiture liability shall he derermined under this sub-
seetion against any person, if such person does not held a Jicense, per-
mit, certificate, or other authorization issued by the Comnn-slon.
unless, prior to the notice required by paragraph (3) of this subies-
tion or the notice of apparent liability vequived by paragraph (4 of
this subseetion. suel person () is sent ¢ citation of the vislutian
charged: (B) is given a reasonable opportmity for o horsoiin e
view with an oflicial of the Commiz=ion, at the neld offies of the Co
mission which is neavest to such person’s pinvce of res
{02 subsessienity i zes in condurt of the type deserined in suel
citation. The provisions of this paragraph shall not apply, however,
if the person involved is engaging in activities for wihileh a livense.
permit, cortificate, or other authorization is required. Wienever the
requirements of this paragraph are satishied with respect to a pay-
ticular person. such person shall not be entitled to receive any adili-
tional citation of the violation charsed, with respeet 1o azy condiet
of the type dezeribed in the citation sent under this paragraph.

“(6) No forfeiture penaity shall be determined or imposed against
any person under this subsection if— )

“(A)-such person holds a broadeast station lieense issued under
title ITT of this Act and if the violation charged ocenrred—

“(i) more than 1 year prior to the date of issuance of the
required notice or notice of apparent liability; or

“(1i) priorto the date of commencement of the current term
of such license, '
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whichiever 15 earhier <o long as sueh violation ocenrred within 5
yeais priorto the dote of jszuanee of such required notive; or
(1) such person does not hold a hroadeast station license
taued under title TH of this Act and if the violation charged
ocenrred more than 1 year prior te the date of issuance of the
required notice or notice of apparent lahility.”. .

See, s (a) The first sentence of seetion 504 (a) of the Communiea-
tions Met of 1951 (47 ULS.CL 504 (a) ) is amended by inserting immedi-
ately  after “recoverable™ the following: *, except as otherwise
provided with respeet. to a forfeiture penalty determined under see-
tien SU05(h) (3) of this Aet,”,

{h) Section H04(b) of such Act is amended (1) by striking out
“part= 11 and I1T of title IT1 and section 503 (h), section 507, and sec-
tiem H107 and inserting in lieu thereof “title 11, parts 11 and 111 of
ttle 1. and sections 505(b) and 507%: and (2) by striking out ¢,
upon application therefor.”,

Nie. 4. Section 510 of the Communications Act of 1954 (47 U.K.C.
310Y is yepealed in its entivety,

Sre, o, Section 2(h) of the Communications Act of 1034 (47 U.S.C,
152¢bh)) is amended by striking the word “Subject” and inserting in
lieu thoreof the following “Except as provided in section 224 and
sithiee{™,

e 6. Title 11 of the Communieations Aet of 1934 is amended by
adding at the end thereaf the following new section :

“REGULATIONS OF POLE ATTACHMENTS

sNues 224, (o) Asused inthisseetion:

“(1) The term sutility” means any person whose rates or charges
are regulated by the Federal Government or a State and who oswns or
centrols poles, duets, conduits, or rights-of-way used, in whole or in
part. for wire comumunieation, Sucl term does not. include any rail-
rasd, any person who is cooperatively organized, or any person owned
by the Federal Government or any State,

»{2} The ternt *Federal Government® means the Government of the
United Ntates or any ageney or instrumentality thereof.

“(5) The term ‘State’ means any State, territory, or possession of
the United States, the District of Columbia, or any political subdivi-
sion, ageney, or instrumentality thereof.

") The term “pole attachment’ means any attachment by a cable
television system to a pole, duet, conduit, or right-of-way owned or
controlled by a utility,

(DY (1) Subject to the provisions of subsection (c) of this seetion,
the Commission shall regulate the rates, terms, and econ
pole attachments to provide that such rates, 1 g sre
Ja=t and reasezable, andd shall adopt procedures necessary wnd sypro-
priate to hear and resolve complaints concerning such rates, terms,
and conditions, For purposes of enforcing any determinations result-
e from complaint procedures established pursnant to this subsection,
the Commission_shall take euch action as it deems appropriate and
necessary. including issuing cease and desist orders, as authorized by
section 312(b) of title IIT of the Communications Act of 1934, as
amended. '

“(2) Within 180 days from the date of enactment of this section the
Commission shall preseribe by rule regs:lations to carry out the provi-
sions of this section,
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“(c) (1) Nothing in this section shall be construed to apply to, or
to give the Commission jurisdiction with respect to rates, terms, and
conditions for pole attachments in any case where such matters are
regulated by a State.

‘(2) Each State which regulates the rates, terms, and cenditions
for pole attachments shall certify to the Commission that—

“(A) it regulates such rates, terms, and conditions; and

“(B) in so regulating such rates, terms, and conditions, the
State has the authority to consider and does consider the interests
of the subscribers of eable television services, as well as the inter-
ests of the consumers of the utility services.

“(d)(1) For purposes of subsection (b) of this section, a rate is
just and reasonable if it assures a utility the recovery of not less than
the additional costs of providing pole attachments, nor more than an
amount determined by multiplying the percentage of the total usable
space, or the percentage of the total duct or condnit capacity, which
is occupied by the pole attachment by the sum of the operating

expenses and actual capital costs of the utility attributable to the entire

pole, duct, conduit, or right-of-way.

“(2) As used in this subsection, the term ‘usable space’ means the
space above the minimum grade level which can be used for the attach-
ment of wires, cables, and associated equipment. ‘

“(e) Upon the expiration of the 5-vear period that begins on the
date of enactment of this Act the provisions of subseciion (d) of this
section shall cease to have any effect.”,

Sec. 7. The amendments made by this Act shall take effect on the
thirtieth day after the date of enactment of this Act; except that the
provisions of sections 503(b) and 510 of the Communications Act of
1934, as in effect on such date of enactment, shall continue to constitute
the applicable law with the respect to any act or omission which
occurs prior to such thirtieth day.

Approved February 21, 1978.
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